Background
The Safe, Accountable, Flexible, Efficient Transportation Equity Act- a Legacy for Users (SAFETEA-LU)required that the United States Department of Transportation (USDOT) issue rules relating to specific sections of the law.  Several dozen rulemakings (legally enforceable) and guidance (suggested practices) were issued in the year following the passage of SAFETEA-LU.  The most important rulemaking relates to Sec. 6001, which governs the structure and duties of Metropolitan Planning Organizations (MPOs).  
This set of rules builds upon rules adopted in 1993 after the passage of the Intermodal Surface Transportation Equity Act (ISTEA).  A set of rules were proposed in 1999 after TEA-21, but these rules went beyond the law and were not adopted due to stakeholder opposition.  This set the stage for SAFETEA-LU’s rulemaking, which were considered very important due to the establishment of new programs and modernizations in the transportation planning arena since 1993.  

A Notice of Proposed Rulemaking (NPRM) was issued in the Federal Register (the official government publication) on June 9, 2006.  The NPRM was jointly issued by the Federal Highway Administration and the Federal Transit Administration in consultation with the Environmental Protection Agency and the National Highway Traffic Safety Administration.  Stakeholders and interested parties had until September 7th to formally submit comments on the proposed rules.  Final rules were issued on February 14th, 2007.  This document is intended to analyze the final rules for the issues NARC raised during the rulemaking process.     
NARC’s Role

The National Association of Regional Councils (NARC) played a very active role in the rulemaking process.  NARC held the first public forum on the rules, which was held on June 18th at NARC’s 40th Annual Meeting in San Antonio.  This forum was syndicated over the internet to interested parties who could not attend.  Approximately 90 people participated in this forum.  
NARC collected preliminary input from members throughout June and July.  Input was accepted on a one-on-one basis and through private internet message boards.  During August, NARC held three conference calls/webinars to discuss specific areas of regional agency interest.  Approximately 25 people participated in each conference call.  At the conclusion of the input process, NARC produced a 12 page document with 55 individual comments on the proposed rules.  
NARC was generally very successful in modifying or cancelling proposed regulations that were injurious to regional agencies or otherwise unclear.  NARC could not have been as successful without the assistance of our members.  Our members echoed NARC’s comments and vice versa, helping to increase the number of comments on specific issues.  MPOs and COGs submitted over one third of all comments to the proposed rule.  NARC also received support from colleague organizations, particularly the Surface Transportation Policy Partnership and the American Public Transportation Association.  

Outcome of General Comments
NARC’s comments to the NPRM had two sections.  The first section was composed of general comments that applied to the entire proposed rule.  

Topic




NARC Position





Outcome


	Appendix A- Linking Planning and NEPA


	Appendix A should be removed because it exposes MPOs to lawsuit.  NARC supports the idea of linking planning and NEPA, but does not support requiring the linkage.  
	Appendix A is kept.  It is appended with comments stating it is non-binding and not legally enforceable.  
Victory

	Appendix B- Fiscal Constraint


	Appendix B should be removed because it goes far beyond statutory requirements of fiscal constraint.  
	Appendix B removed from final rule
Victory

	Rural Transportation Planning Organizations


	RTPOs should be recognized as preferred stakeholders in plan drafting and review.
	RTPOs recognized as forms of local government.  Stakeholder status is granted in §420.210 (Interested Parties) 
Victory

	Public Transportation Operator


	A definition should be added to the rule for the term ‘Public Transportation Operator.’  This term has not been defined, but it is referred to frequently.  NARC wants the term to refer to the agency that receives transit planning funding from FTA.  This clarification was needed to prevent granting contractors from gaining veto power over the MTP and TIP.   This position was supported by APTA.  
	NARC’s definition was adopted.  
Victory

	Security


	Security planning should be done by states.  
	1. Regional Transit Security Strategy removed from rules and MPO responsibility.
2. In §450.306, the language on security as a planning factor is substantially relaxed.  
Victory

	Flexibility with NEPA


	Rules should provide flexibility in when NEPA analysis is performed
	Appendix A being downgraded from legally enforceable to guidance provides the flexibility sought.
Victory

	MTP vs TIP


	FHWA/FTA should not place tasks on the TIP process that are better suited for the MTP process.
	No specific action

	Access to Financial Information


	MPOs should be granted access to financial information from the FMIS and TEAMS systems.  States and USDOT should be required to share this information so that MPOs can accurately forecast future revenue.  
	

	Ongoing Evaluation of MPO Chairmanship


	FHWA/FTA should conduct a study on whether gubernatorial appointees should be permitted to chair MPOs.  NARC supports elected officials as chairs.  
	A study will be considered by FHWA and FTA
Victory


Comparison Chart of Specific Comments
Part A- Definitions

	Term
	NARC Position
	Outcome

	Design Concept
	Add “collectors” to the list of road types built with FHWA funds
	No change

	Design
	Permit bicycle and pedestrian facilities to be added at the discretion of the planning agency
	No change

	Rural Transportation Planning Organizations
	Add a definition of this term 
	Not added.  Reference to these agencies is made later in the rule.  

	Public Transportation Provider
	Add a definition on this term
	Added as suggested


Part B- Statewide Transportation Planning

	Rule Section
	NARC Position
	Outcome

	Coordination of Planning Process Activities
	
	

	§450.208 (a) (1)


	This section covers how State DOTs should incorporate MPO plans into the Statewide Transportation Plan.  NARC requested a change of the operative word “encouraged” to “required”.   This change would require state DOTs to include MPO plans and studies in an unchanged format, thereby preserving local control.  
	No change.  FHWA/FTA notes that this paragraph simplifies 1993 rules

	§450.208 (a) (4)

Coordination of Planning Process Activities
	This paragraph should mention RTPOs in coordination activities.
	No change.  The rule is identical to the law, and FHWA/FTA were unwilling to go beyond the law in this paragraph.

	§450.208 (a) (6)

Coordination of Planning Process Activities
	Clarify how coordination should take place in cases of bi-state MPOs
	Clarified to match statutory language.  Bi-state MPOs must coordinate with each state and then reconcile on a bi-state basis.

	Interested Parties, Public Involvement, and Consultation
	
	

	§ 450.210 (a) (1) (i)

	Add Metropolitan Planning Organizations to the list of stakeholders that states must consult with.
	No change.  States are required to coordinate with MPOs under §450.208.  FHWA/FTA were concerned about confusion and redundancy.  

	§ 450.210 (a) (1) (ii)
	This paragraph grants “reasonable” access to State DOT reports, studies, and data.  NARC asked for a language change to “all” information generated by the State DOT.
	No change. 

	§ 450.210 (b)
	NARC provided sample language that would grant RTPO’s consultation privileges.  
	Not adopted.  Rule does not mandate states have a formal consultation process with RTPOs.

	
	
	

	Transportation Planning Studies and Project Development
	
	

	§ 450.212(b)(2)(iii)
	Replace the word “continual” with “reasonable” in this paragraph, which relates to public input into State transportation planning studies.  This change helps bring the process to a defined close.  
	Accepted

	
	
	

	Development and Content of the Statewide Long Range Transportation Plan
	
	

	§ 450.214 (g)
	Insert reference to RTPO involvement in plan drafting
	No change made

	
	
	

	Development and Content of the Statewide Transportation Improvement Program
	
	

	§ 450.216 (a) and (l)
	Allow the insertion of illustrative projects that are not fiscally constrained or within the 4 year TIP timeframe.  
	FHWA/FTA determined no change is needed.  The agencies endorsed the idea and illustrative projects, but since they can only certify 4-year TIPs, there is no need for illustrative projects to be discussed in the rules.   

	§ 450.216 (c)
	Insert a reference to RTPOs in the TIP development process
	No change made

	§ 450.216 (h)
	This paragraph requires that projects of regional significance should be listed in the TIP for informational purposes.  NARC proposed that only transportation projects of regional significance need be included in the TIP
	This change was made.  The paragraph is intended to refer to non-FHWA and non-FTA transportation projects of regional significance


Subpart C- Metropolitan Transportation Planning

	Rule Section
	NARC Position
	Outcome

	Scope of the Metropolitan Transportation Planning Process
	
	

	§ 450.306 (i)
	This paragraph described the establishment of TMAs.  NARC asked for clarification on the circumstance where a TMA wishes to add new planning territory 
	No clarification was provided, nor was any explanation for the decision given.  

	§ 450.306 (j)
	This paragraph allows non-TMAs to perform an abbreviated MTP.  NARC asked for clarification on whether  special plan components must be covered in an abbreviated plan (ex- ITS Architectures, Coordinated Service Delivery)
	Each item was dealt with in separate parts of the rulemaking.  In general, a non-TMA must perform these special studies if they plan to avail themselves of funds or administer programs related to these areas.  

	
	
	

	Metropolitan Planning Organization Designation and Redesignation
	
	

	§ 450.310 (a)
	This paragraph requires MPOs be established when population exceeds 50,000.  NARC was concerned about the American Community Survey, which samples population every year instead of every 10 years.  NARC requested that MPO boundaries can only be changed using the diennial census.  
	FHWA/FTA confirmed that MPO boundaries will only be determined by the diennial census.  


	§ 450.310 (b), (i), (j)
	These paragraphs discuss the establishment and alteration of MPO Boundaries.  Clarification was requested on what to do when the largest unit of local government is not a city. (ex- when unincorporated county is the largest jurisdiction)
	No clarification was given

	§ 450.310 (d)
	Typographical error
	Corrected

	
	
	

	Metropolitan Planning Agreements
	
	

	§ 450.314 (a) (2)
	Add “Seaport Operators” to the list of agencies that should sign formal agreements with MPOs.  This was requested in an effort to improve freight planning.
	No change.  Seaport Operations was not included in the rule.

	§ 450.314 (a), (d), (e), (f)
	This section mandates a written agreement between public transportation operators and MPOs.  NARC reiterated its comments on establishing a definition of the term.  
	See above.  FHWA/FTA adopt NARC’s suggested definition of public transportation operator.

	
	
	

	Interested Parties, Participation, and Consultation
	
	

	§ 450.316 (a) (1) (ii)
	NARC expresses concern that MPOs will have to bear the costs of reproducing and distributing copies of proposed MPO documents.  NARC proposes that MPOs only be responsible for making documents “Generally available or retained for public use in a public facility.  
	FHWA/FTA addressed this comment but did not change the way the rule was written.  They point out that each MPO can decide for itself when drafting their Public Participation Plan.   

	§ 450.316 (a) (1) (iii)
	NARC requests acceptable examples of visualization techniques.  The techniques to be used must be enumerated in an MPO’s Public Participation Plan
	Same as above.  

	§ 450.316 (a) (1) (iv)
	NARC expresses concern that computer difficulties may unnecessarily delay the adoption of MPO documents  
	Same as above.

	§ 450.316 (a) (1) (vii)
	NARC requested clarification on the types of translation services are expected of MPOs
	FHWA/FTA did not respond to this comment

	§ 450.316 (a) (3)
	NARC expresses concern that some small MPOs may not have a website or the technical expertise to publish documents on the internet.  
	FHWA/FTA did not respond to this comment

	
	
	

	Transportation Planning Studies and Project Development
	
	

	§ 450.318(b)(2)(iii)
	NARC asked the word “continual opportunities” to comment with “reasonable opportunities”.  NARC felt that the term continual implies that there is no end to the public input process for transportation planning studies such as corridor studies.  
	FHWA/FTA agreed and made the requested change.  

	
	
	

	Development and Content of the Transportation Improvement Program
	
	

	§ 450.324 (d)
	The rule should make clear that only transportation projects of regional significance need appear in the TIP for informational purposes.  
	No action taken

	§ 450.324 (h) Comment #1
	Security planning needs to be under the jurisdiction of states, not MPOs
	The emphasis on security was relaxed in other sections of the rule.  §450.324(h) did not change with regards to security.  

	§ 450.324 (h) Comment #2
	MPOs need access to financial management systems in order to meet fiscal constraint requirements.  
	The final rule is addressed in §450.332.  FHWA/FTA pledges to increase the availability of FMIS and TEAMS.  However, they stopped short of adding a requirement for the systems to be opened up to MPOs.  

	§ 450.324 (h) Comment #3
	NARC encourages the final rules to adopt the idea of illustrative projects in the TIP.
	FHWA/FTA determined no change is needed.  The agencies endorsed the idea and illustrative projects, but since they can only certify 4-year TIPs, there is no need for illustrative projects to be discussed in the rules.   

	§ 450.324 (h) Comment #4
	“Operation and maintenance” should be removed from the rule as it pertains to the TIP.  NARC feels that operations and maintenance are not required to be in the TIP according to statute.  
	Operations and Maitenance remains in the rules.  MPOs are required to include O&M of federal-aid highways in their fiscally constrained TIP.  

	§ 450.324 (j) (1)
	NARC asked that written criteria be removed from project prioritization.  This is because the most important prioritization factors cannot be written or scored because they come from subjective sources like public meetings and the political process.  
	Written criteria was retained.  Two new paragraphs were added that detail how to prioritize projects.  

	
	
	

	Development and Content of the Metropolitan Transportation Plan
	
	

	§ 450.322 (f) (7)
	NARC urges the final rule to maintain flexibility in environmental mitigation activities
	This is addressed in other parts of the rule, specifically with the “downgrading” of Appendix A.  The final rule has more flexibility.

	
	
	

	Project Selection from the Transportation Improvement Program
	
	

	§ 450.330 (a) Comment #1
	In this paragraph, the words “agreed to” are in quotation marks when describing projects in the first year of the TIP.  NARC felt that this was a casual notation that suggested the first year of the TIP was not a final list of projects.  We urged the quotation marks be removed.  
	No change was made

	§ 450.330 (a) Comment #2
	In situations where Federal appropriations fall short of projections, a new list of projects must be created.  The proposed rules stated that the State, MPO, and public transportation operator must “jointly agree” to a new list.  NARC felt this granted too much power to the public transportation operator and the State.  Therefore, NARC suggested the term be changed to “cooperatively agree” to the new list.
	No change was made

	§ 450.330 (a) Comment #3
	The proposed rules stated that when there is a significant shifting of projects between years, the State, MPO, and public transportation operator must “jointly agree” to the new list of projects.  NARC felt that this takes power away from the MPO and goes beyond statute.  Therefore, NARC suggested the term be changed to “cooperatively agree”.  
	No change was made

	
	
	

	Annual Listing of Obligated Projects
	
	

	§ 450.332(a)
	The proposed rules stated that the Annual Listing of Projects should be due 90 days after the end of the state program year.  NARC felt that it is more appropriate for the Annual Listing be due 90 days after the end of the Federal fiscal year.
	Final rule changes “state program year” to simply “program year.”  It is up to each MPO to decide whether to follow the state program year or the federal fiscal year.  

	
	
	

	Self-Certifications and Federal Certifications
	
	

	§ 450.334 (b) (2)
	This section describes how TMAs could have funding withheld due to a finding of inadequacy in the metropolitan planning process.  NARC’s concern is that there is no requirement for when FHWA and FTA will revisit the certification. We assert that FHWA and FTA must immediately begin a reevaluation of the finding of noncomplianceupon the request of a TMA/MPO.
	No change to the rule

FHWA/FTA will publish guidance with each finding of inadequacy, which will detail how the specified MPO can get back into good graces.  


